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CASREF, PAW, REF TRL

U.S. District Court
Southern District of Florida (Ft. Lauderdale)
CIVIL DOCKET FOR CASE #: 0:09-cv-61624-MGC

Martinez v. Broward County Sheriffs Office Date Filed: 10/13/2009
Assigned to: Judge Marcia G. Cooke Jury Demand: Plaintiff
Referred to: Magistrate Judge Patrick A. White Nature of Suit: 550 Prisoner: Civil
Cause: 28:1983 Civil Rights Rights
Jurisdiction: Federal Question
Plaintiff
Rodolfo Orlando Martinez represented by Rodelfo Orlando Martinez
Reg. No. 73382-004
Federal Correctional Institution
PO Box 725
Inmate Mail/Parcels
Edgefield, SC 29824
PRO SE
V.
Defendant
Broward County Sheriffs Office
TERMINATED: 08/16/2010
Defendant
Najmy Halabi represented by Alain E. Boileau
individually Mclntosh Schwartz, P.L.
888 SE 3rd Avenue
Suite 500

Fort Lauderdale, FL 33316
954-523-5885

Fax: 954-760-9531

Email: aeb@mcintoshschwartz.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Robert Hunt Schwartz

Mclntosh Schwartz, P.L.

888 SE 3rd Avenue

Suite 500

Fort Lauderdale, FL. 33335-9002
954-523-5885

Fax: 954-760-9531

Email: rhs@mcintoshschwartz.com
ATTORNEY TO BE NOTICED
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Defendant

Deputy Najmy Halabi
in his official capacity as Broward
Sheriff Deputy

Tim Concannen
Sgt. individually

Defendant

Sgt Tim Concannon
in his official capacity

Defendant

Christopher Hickox
individually

Defendant

Deputy Christopher Hickox
in his official capacity as Broward
Sheriff deputy

Page 2 of 9

represented by Robert Hunt Schwartz

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alain E. Boileau
(See above for address)
ATTORNEY TO BE NOTICED

represented by Robert Hunt Schwartz

{See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alain E. Boileau
(See above for address)
ATTORNEY TO BE NOTICED

represented by Alain E. Boileau

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robert Hunt Schwartz
(See above for address)
ATTORNEY TO BE NOTICED

represented by Robert Hunt Schwartz

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alain E. Boileau
(See above for address)
ATTORNEY TO BE NOTICED

represented by Alain E. Boileau

{See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robert Hunt Schwartz
(See above for address)
ATTORNEY TO BE NOTICED
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Defendant
Andrew Cardarelli represented by Robert Hunt Schwartz
individually (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Alain E. Boileau
(See above for address)
ATTORNEY TO BE NOTICED
Defendant
Sheriff Deputy Andrew Cardarelli represented by Alain E. Boileau
in his official capacity as Broward (See above for address)
Sheriff Deputy LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Robert Hunt Schwartz
(See above for address)
ATTORNEY TO BE NOTICED
Defendant

Sheriff of Broward County
Al Lamberti in his official capacity
TERMINATED: 08/16/2010

Defendant

City of Broward County |
TERMINATED: 08/16/2010

Date Filed # | Docket Text

10/13/2009 COMPLAINT against Broward County Sheriffs Office. Filing fee $ 350.00.
IFP Filed, filed by Rodolfo Orlando Martinez.(mmo)} Modified event on
6/9/2010 (yc). (Entered: 10/13/2009)

[ s

10/13/2009 2 | MOTION for Leave to Proceed in forma pauperis by Rodolfo Orlando
Martinez. (mmo) (Entered: 10/13/2009)

10/13/2009 3 | Clerks Notice Referring Case to Magistrate Judge Patrick A White. (mmo)
(Entered: 10/13/2009)

11/05/2009 4 | MOTION for Disclosure of Evidence in Discovery by Rodolfo Orlando
Martinez. (tas) (Entered: 11/05/2009)

11/05/2009 5 | MOTION for Leave to Proceed in forma pauperis by Rodolfo Orlando
Martinez. (tas) (Entered: 11/05/2009)

11/05/2009 6 | MOTION to Furnish all Parties with a Copy of Civil Complaint by Rodolfo

Orlando Martinez. Responses due by 11/23/2009 (tas) (Entered: 11/05/2009)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl 7982327822652649-L._942 0-1 4/15/11
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11/09/2009

Page 4 of 9

ORDER denying 4 Motion for Disclosure of evidence as premature, there are
no parties in this suit who have been served at this time; denying 6 Motion to
Appoint Special Process Server without prejudice. The plaintiff will be ordered
to file a more detailed in forma pauperis motion to include his six month prison
account statement by separate order. This is a paperless order.. Signed by
Magistrate Judge Patrick A. White on 11/9/2009. (cz) (Entered: 11/09/2009)

11/10/2009

[i=]

ORDER denying without prejuice 5 Motion for Leave to Proceed in forma
pauperis and requiring a more detailed financial affidavit. Signed by
Magistrate Judge Patrick A. White on 11/9/2009. (Attachments: # 1 Affidavit
IFP) (tw) (Entered: 11/10/2009)

11/10/2009

ND

ORDER OF INSTRUCTIONS TO PRO SE CIVIL RIGHTS LITIGANTS.
Signed by Magistrate Judge Patrick A. White on 11/9/2009. (tw) (Entered:
11/10/2009)

12/23/2009

NOTICE of Change of Address by Rodolfo Orlando Martinez (System
Updated) (gme) (Entered: 12/28/2009)

12/28/2009

NOTICE of filing application to proceed in forma pauperis by Rodolfo
Orlando Martinez {(dm) (Entered: 12/29/2009)

12/28/2009

Application To Proceed in forma pauperis by Rodolfo Orlando Martinez. (dm)
(Entered: 12/29/2009)

01/05/2010

ORDER that on or before January 29, 2010, the plaintiff shall file an amended
complaint in this case; granting 12 Motion for Leave to Proceed in forma
pauperis; granting 2 Motion for Leave to Proceed in forma pauperis. Signed by
Magistrate Judge Patrick A. White on 1/5/2010. (br) (Entered: 01/05/2010)

01/07/2010

14

ORDER Permitting Plaintiff to Proceed without Prepayment of Filing Fee but
Establishing Pebt to Clerk of $350.00. Signed by Magistrate Judge Patrick A.
White on 1/7/2010. (br) (Entered: 01/07/2010)

02/10/2010

REPORT AND RECOMMENDATIONS on 42 USC 1983 case re 1
Complaint filed by Rodolfo Orlando Martinez. Recommending that this
complaint be dismissed without prejudice for lack of prosecution. Objections
to R&R due by 3/1/2010. Signed by Magistrate Judge Patrick A. White on
2/10/2010. (tw) (Entered: 02/10/2010)

02/16/2010

NOTICE of Inquiry by Rodolfo Orlando Martinez (copy of docket sheet
mailed on 2/17/10) (ail) (Entered: 02/17/2010)

02/24/2010

17

Clerk's Notice of Undeliverable Mail re 14 Order Requiring Payment of Fee by
Installment. US Mail returned for: Return to sender no longer at this address.
unable to forward. The Court has not located an updated address for this
party. After two unsuccessful noticing attempts, notices from the Court will no
longer be sent to this party in this case until a correct address is provided.
Rodolfo Orlando Martinez (rb) (Entered: 02/24/2010)

02/24/2010

OBJECTIONS to 15 Report and Recommendations by Rodolfo Orlando
Martinez. (tb) (Entered: 02/25/2010)

-1 02/24/2010

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl?7982327822652649-L 942 (-1

MOTION for Hearing re 15 REPORT AND RECOMMENDATIONS on 42
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(Entered: 02/25/2010)

USC 1983 case re 1 Complaint filed by Rodolfo Orlando Martinez
Recommending that thiscomplaint be dismissed without prejudice for lack of
prosecution. REPORT AND RECOMMENDATIONS on 42 USC 1983 case re
1 Complaint filed by Rodolfo Orlando Martinez Recommending that
thiscomplaint be dismissed without prejudice for lack of prosecution.. (tb)

Page 5 of 9

(Entered: 04/12/2010)

04/12/2010 21 [ ORDER extending time for Plaintiff to file amended complaint and denying 19
Motion for Hearing. The Plaintiff must file his amended complaint on or
before May 14, 2010. Signed by Judge Marcia G. Cooke on 4/12/2010. (rss)

(mg) (Entered: 05/05/2010)

05/04/2010 22 | AMENDED COMPLAINT against Broward County Sheriffs Office, Najmy
Halabi, Najmy Halabi, Tim Concannon, Tim Concannon, Christopher Hickox,
Christopher Hickox, Andrew Cardarelli, Andrew Cardarelli, Sheriff of
Broward County, City of Broward County, filed by Rodolfo Orlando Martinez.

05/07/2010)

05/07/2010 23 | ORDER REFERRING AMENDED COMPLAINT to Magistrate Judge Patrick
A. White. Signed by Judge Marcia G. Cooke on 5/6/10. (tm) (Entered:

White on 5/10/2010. (tw) (Entered: 05/10/2010)

05/10/2010 24 |REPORT AND RECOMMENDATIONS on 42 USC 1983 casere 1
Complaint filed by Rodolfo Orlando Martinez. Recommending 1. The claims
against Broward Sheriff Al Lamberti, the Broward Sheriffs Office and
Broward County be dismissed pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) for
failure to state a claim vpon which relief may be granted. 2. The claim of use
of excessive force by Defendants Halabi, Concannon, Hickox and Cardarelli
proceed. Service will be ordered upon these defendants by separate order.
Objections to R&R due by 5/27/2010. Signed by Magistrate Judge Patrick A.

05/10/2010)

05/10/2010 25 JORDER RE SERVICE OF PROCESS REQUIRING PERSONAL SERVICE
UPON AND INDIVIDUAL.The United States Marshal shallserve a copy of
the complaint and appropriate summons upon:Deputy Najmy Halabi, Broward
County Sheriffs Off., 2601 West Broward Boulevard, Fort Lauderdale, FL
33311, Sgt. Tim Concannon, Broward County Sheriffs Off., 2601 West
Broward Boulevard, Fort Lauderdale, FL 33311, Deputy Christopher Hickox,
Broward County Sheriffs Off., 2601 West Broward Boulevard, Fort
Lauderdale, FI. 33311 and Deputy Andrew Cardarelli, Broward County
Sheriffs Off., 2601 West Broward Boulevard, Fort Lauderdale,FL. 33311.
Signed by Magistrate Judge Patrick A. White on 5/10/2010. (tw) (Entered:

05/14/2010 2

N

Summons Issued as to Andrew Cardarelli. (br) (Entered: 05/14/2010)

Sheriff deputy). (br} (Entered: 05/14/2010)

05/14/2010 27 | Summons Issued as to Tim Concannon. (br} (Entered: 05/14/2010)
05/14/2010 28 | Summons Issued as to Najmy Halabi. (br) (Entered: 05/14/2010)
05/14/2010 29 | Summons Issued as to Christopher Hickox(in his official capacity as Broward

https://ect.flsd.uscourts.gov/cgi-bin/DktRpt.pl7982327822652649-1, 942 (-1
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05/17/2010

Page 6 of 9

NOTICE of Change of Address by Rodolfo Orlando Martinez (mg) (Entered:
05/17/2010)

06/01/2010

MOTION for Extension of Time to File Response/Reply as to 24 REPORT
AND RECOMMENDATIONS on 42 USC 1983 case re 1 Complaint by
Rodolfo Orlando Martinez. (mg) (Entered: 06/01/2010)

06/02/2010

Clerk's Notice of mailing a copy of DE#24 pursuant to DE# 31 (dgj) (Entered:
06/02/2010)

06/08/2010

ORDER granting 31 Motion for Extension of Time to File Objections re 24
REPORT AND RECOMMENDATIONS on 42 USC 1983 casere 1
Complaint filed by Rodolfo Orlando Martinez Recommending 1. The claims
against Broward Sheriff Al Lamberti, the Broward Sheriffs Office and
Broward County be dismissed pursuant to 28 U.S.C. §1915(e)(2)(B)(ii) for
failure to state a claim upon which relief may be granted, etc. Responses due
by 6/22/2010. Signed by Judge Marcia G. Cooke on 6/8/10. (tm) Modified text
to remove duplicate text on 6/9/2010 (dgj). (Entered: 06/08/2010)

06/16/2010

SUMMONS (Affidavit) Returned Executed Najmy Halabi served on 6/9/2010,
answer due 6/30/2010. (mg) (Entered: 06/16/2010)

06/16/2010

SUMMONS (Affidavit) Returned Executed Andrew Cardarelli served on
6/9/2010, answer due 6/30/2010. (mg) (Entered: 06/16/2010)

06/16/2010

SUMMONS (Affidavit) Returned Executed Christopher Hickox(individually)
served on 6/9/2010, answer due 6/30/2010. (mg) (Entered: 06/16/2010)

06/16/2010

SUMMONS (Affidavit) Returned Executed Tim Concannon served on
6/9/2010, answer due 6/30/2010. (mg) (Entered: 06/16/2010)

06/16/2010

SUMMONS (Affidavit) Returned Executed Tim Concannon served on
6/9/2010, answer due 6/30/2010. (mg) (Entered: 06/16/2010)

06/16/2010

ACKNOWLEDGMENT OF SERVICE Executed as to 25 Order Re Service of
Process Redquiring Personal Service Upon an Individual (mg) (Entered:
06/16/2010)

06/24/2010

MOTION for Extension of Time to File Objections to R & R by Rodolfo
Orlando Martinez. (mg) (Entered: 06/24/2010)

06/24/2010

NOTICE of Attorney Appearance by Alain E. Boileau on behalf of Andrew
Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox(in his official
capacity as Broward Sheriff deputy) (Boileau, Alain) (Entered: 06/24/2010)

06/24/2010

NOTICE of Attorney Appearance by Robert Hunt Schwartz on behalf of
Andrew Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox
(individually) (Schwartz, Robert) (Entered: 06/24/2010)

06/24/2010

MOTION to Appoint CJA Counsel by Rodolfo Orlando Martinez. Responses
due by 7/12/2010 (Is) (Entered: 06/25/2010)

06/28/2010

ANSWER and Affirmative Defenses to Amended Complaint 22 by Andrew
Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox(individually).
(Boileau, Alain) Modified text on 6/29/2010 (asl). (Entered: 06/28/2010)

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl7982327822652649-1._942 0-1
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06/29/2010

45

Page 70f 9

ORDER denying 43 Motion to Appoint Counsel. Signed by Magistrate Judge
Patrick A. White on 6/29/2010. (cz) (Entered: 06/29/2010)

06/29/2010

NOTICE by Andrew Cardarelli, Tim Concannon, Najmy Halabi, Christopher
Hickox(individually) of Serving Answer & Affirmative Defenses to Plaintiff at
his Most Recently Updated Address (Boileau, Alain) (Entered: 06/29/2010)

06/29/2010

SCHEDULING ORDER: Amended Pleadings due by 10/28/2010. Discovery
due by 10/14/2010. Joinder of Parties duc by 10/28/2010. Motions due by
11/18/2010.. Signed by Magistrate Judge Patrick A. White on 6/29/2010. (tw)
(Entered: 06/29/2010)

06/30/2010

43

ORDER granting 40 Motion for Extension of Time to File Objections to
Report and Recommendations. Signed by Judge Marcia G. Cooke on 6/30/10.
(tm) (Entered: 06/30/2010)

08/16/2010

ORDER ADOPTING REPORT AND RECOMMENDATIONS dismissing
Count II against Defendants Broward County Sheriff Al Lamberti, Broward
Sheriff's Office and Broward County. Signed by Judge Marcia G. Cooke on
8/16/2010. (tm) (Entered: 08/16/2010)

08/26/2010

MOTION for Release and Copies of video and audio evidence by Rodolfo
Orlando Martinez. (mg) (Entered: 08/26/2010)

(8/30/2010

ORDER denying 50 Motion for copies of video and audio evidence. Discovery
requests must be made directly to parties.. Signed by Magistrate Judge Patrick
A. White on 8/30/2010. (cz) (Entered: 08/30/2010)

10/15/2010

MOTION to Compel Plaintiff's Responses to Defendants’ First Request for
Production by Andrew Cardarelli, Tim Concannon, Najmy Halabi, Christopher
Hickox(individually). Responses due by 11/1/2010 (Attachments: # 1 Exhibit
A)(Boileau, Alain) (Entered: 10/15/2010)

10/18/2010

33

ORDER granting 52 Defendants' Motion to Compel responses to discovery
requests, the plaintiff shall respond forthwith or risk sanctions.. Signed by
Magistrate Judge Patrick A. White on 10/18/2010. (cz) (Entered: 10/18/2010)

11/01/2010

RESPONSE to Defendants' Request for Production by Rodolfo Orlando
Martinez. (ral) (Entered: 11/02/2010)

11/05/2010

NOTICE by Andrew Cardarelli, Tim Concannon, Najmy Halabi, Christopher
Hickox(in his official capacity as Broward Sheriff deputy) of Change of Firm
Name (Boileau, Alain) (Entered: 11/05/2010)

12/01/2010

n
[o

Statement of: Pretrial by Rodolfo Orlando Martinez (ral) (Entered: 12/01/2010)

12/02/2010

‘ wn
~J

Statement of: Pretrial by Rodolfo Orlando Martinez (ral) (Entered: 12/03/2010)

12/15/2010

4

MOTION for Extension of Time to File Pretrial Statement by Andrew
Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox(individually).
(Attachments: # 1 Text of Proposed Order)(Boileaun, Alain) (Entered:
12/15/2010)

12/16/2010

https://ect flsd.uscourts.gov/cgi-bin/DktRpt.pl7982327822652649-1. 942 0-1

ORDCER granting 58 Motion for Extension of Time to File pre-trial statement
to on or before 1/7/11.. Signed by Magistrate Judge Patrick A. White on
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12/16/2010. (cz) (Entered: 12/16/2010)

01/07/2011

Statement of: Pretrial by Andrew Cardarelli, Tim Concannon, Najmy Halabi,
Christopher Hickox(individually) (Boileau, Alain) (Entered: 01/07/2011)

01/20/2011

ORDER/REPORT THAT CASE IS READY FOR TRIAL. Signed by
Magistrate Judge Patrick A. White on 1/20/2011. (tw) (Entered: 01/20/2011)

01/26/2011

MOTION Requesting Hearing and Oral Argument by Rodolfo Orlando
Martinez. (ral) (Entered: 01/27/2011)

01/27/2011

RESPONSE in Opposition re 62 MOTION for Hearing filed by Andrew
Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox(in his official
capacity as Broward Sheriff deputy). (Attachments: # 1 Exhibit A, # 2 Exhibit
B, # 3 Exhibit C, # 4 Exhibit D)(Boileau, Alain) (Entered: 01/27/2011)

02/09/2011

MOTION to Update Witness List Adding Witness and Evidence by Rodolfo
Orlando Martinez. (ral) (Entered: 02/10/2011)

02/11/2011

MOTION Requesting Transport Order to (F.D.C. Miami) and Pretrial
Conference by Rodolfo Orlando Martinez. (asl) (Entered: 02/14/2011)

03/04/2011

MOTION for Leave to File Motion for Final Summary Judgment, Concise
Statement of Undisputed Material Fuacts and Incorporated Memorandum of
Law, Out of Time by Andrew Cardarelli, Tim Concannon, Najmy Halabi,
Christopher Hickox(in his official capacity as Broward Sheriff deputy).
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2, # 3 Exhibit 3)(Boileau, Alain)
{Entered: 03/04/2011)

03/14/2011

67

ORDER GRANTING DEFENDANTS' MOTION FOR LEAVE TO FILE
MOTION FOR FINAL SUMMARY JUDGMENT AND REFERRING CASE
to Magistrate Judge Patrick A. White for Report and Recommendation on any
dispositive matters. Signed by Judge Marcia G. Cooke on 3/14/2011. (tm)
(Entered: 03/14/2011)

03/15/2011

MOTION for Summary Judgment and Incorporated Memorandum of Law by
Andrew Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox(in his
official capacity as Broward Sheriff deputy). Responses due by 4/1/2011
(Boileau, Alain} (Entered: 03/15/2011)

03/15/2011

Statement of: of Undisputed Material Facts in Support of Motion for Final
Summary Judgment by Andrew Cardarelli, Tim Concannon, Najmy Halabi,
Christopher Hickox(in his official capacity as Broward Sheriff deputy) re 68
MOTION for Summary Judgment and Incorporated Memorandum of Law
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C, Part 1, # 4 Exhibit
C, Part 2, # 5 Exhibit D, # 6 Exhibit E, # 7 Exhibit F){(Boileau, Alain) (Entered:
03/15/2011)

03/16/2011

ORDER Instructing Pro Se Plaintiff Concerning Response to 68 MOTION for
Summary Judgment ( Responses due by 4/8/2011). Signed by Magistrate Judge
Patrick A. White on 3/16/2011. (br) (Entered: 03/17/2011)

03/16/2011

https://ecf.flsd.uscourts.gov/cgi-bin/DktRpt.pl7982327822652649-1, 942 0-1
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by Andrew Cardarelli, Tim Concannon, Najmy Halabi, Christopher Hickox
(ral) (Entered: 03/17/2011)

03/17/2011 72 { RESPONSE in Opposition re 68 MOTION for Summary Judgment and
Incorporated Memorandum of Law; Plaintiff's MOTION in Opposition of

Defendants Material Facts in Support of their Motion for Summary Judgment
filed by Rodolfo Orlando Martinez. (ral} (Entered: 03/18/2011)

03/24/2011 73 |REPLY to Response to Motion re 68 MOTION for Summary Judgment and
Incorporated Memorandum of Law filed by Andrew Cardareli, Tim
Concannon, Najmy Halabi, Christopher Hickox(individually). (Attachments: #
1 Exhibit A)}(Boileau, Alain) (Entered: 03/24/2011)
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Case 0:09-¢v-61624-MGC Document 22 Entered on FLSD Docket 05/05/2010 Page 1 of 7

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE N0O.09-61624~CIV~COOKE/WHITE

FILED

RODOLFO ORLANDO MARTINEZ by—@- D.C.
v. MAY 04 201
NATMY HALABI individually, NAJMY HALABI sé[EE‘,{,‘f(NUMSLSgyORE
in his official capacity as Broward Sheriff deputy, S-DJﬂ#LAn—Mmﬁ; ‘

Sgt.Tim Concamnon individually, Sgt.Tim concannon ——l
in his official capacity as Broward Sheriff deputy,

Christopher Hickox individually, Christopher Hickox

in his official capacity as Broward Sheriffi deputy,

Andrew Cardarelli individually, Andrew Cardarelli

[In his official capacity as Broward Sheriff deputy,

Al Lamberti in his official capacity as Sheriff of

Broward County, BROWARD SHERIFFS OFFICE, an CITY

OF BROWARD COUNTY

defendants -

AMENDED COMPLAINT

A COMPLAINT UNDER THE CIVIL RIGHTS ACT, 42 U.S5.C. 1983 ALSO UNDER 42 U.S.C.
1985(3). Plaintiff's claim is, All defendants are in violation of Plaintiff's
fourth amendment right to be free from excessive force, Fourteenth Amendment
equal protection of the laws. Fifth Amendment due process.
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Parties

-A. Name of Plaintiff: Rodolfo Orlando Martinez
Inmate# 73382-004
Address:PQ,BOX 019120 Miami,Florida,3310l(Facility)¥.D.(., MIAMI

B. Defendant: Najmy Halabi
is employed as A Broward Sheriffs Deputy
at Broward County Sheriffs office in Broward County

C. Additiomal Defendants: $gt.Tim Concannon Broward Sheriffs Deputy for the
city of Broward County, Christopher Hickox Broward Sheriffs Deputy for the
city of Broward County, Andrew Cardarelli Broward Sheriffs Deputy for the
city of Broward County, Al Lambertti Sheriff of Broward county in the city
of Broward County,

Broward Sheriffs Office an Broward county




Case 0:09-cv-61624-MGC Document 22 Entered on FLSD Docket 05/05/2010 Page 3 of 7

Staéement of Claim

This case derived from case no.08-60309-cr-marra involving a reverse sting
operation where officers from the Broward Sheriffs office afforded an opertunity
to rob a fictionalstash house.

Under supervision of the Broward Sheriffs Office an Sgt.Tim Concannon. Deputy
Najmy Halabi from the Broward Sheriffs office knowingly,willfully.combined an
conspired to harm,injure an murder (plaintiff, Rodolfo Martinez.) Recorded
conversations on 9/15/08 throught 9/17/08 the conspiracy to murder (plaintiff.)
Are audio recorded an in possesion of the Broward Sheriffs an Prosecutors imn
case no, 08-60309-cr-marra.

On October.7,2008 (plaintiff.) was told by deputy Najmy Halabi to meet him at
the Broward Sheriffs Undercover warehouse with a firearm. Upon arrival at the
U/C warehouse (plaintiff) was offered and given numerous alcoholic beverages. By
duputy Halabi an Sgt.Tim concannon. While speaking to Broward Sheriffs deputies
in there undercover capacity exited the room where (plaintiff) remaind seated a
false wall came down and (plaintiff) was fired upon numerous times by Broward
Sheriffs (SWAT) Deputies Christopher Hickox, an Andrew Cardarelli unjust an
excessive force by gunfire. All of these actions were recorded on audio an video
in the undercover warehouse the night of October.7,2008. Broward Sheriffs an
Prosecutors in criminal case no.08-60309-cr-marra refused to grant (plaintiff) a
copy of this video of October.7,2008.

Deputies Najmy Halabi an Sgt.Tim Concannon are in the auto theft task force
unit. An where allowed to run this operation of the fictional stash house.By
Broward Sheriffs an Broward County an ultimatly leading (plaintiff) into serious
life threating injury.




Case 0:09-cv-61624-MGC Document 22 Entered on FLSD Docket 05/05/2010 Page 4 of 7

COUNTS,

(1) CONSPIRACY Knowingly,conspire to  injure,opress,threaten or
intimadate,or murder.

{(2) Neglegence, failier to train officers on excessive force imn sting
operation, Failier to train deputies in reverse sting operation, Santioning
Unconstitutional conduct, allowing reverse sting operation to go any further
aware of conspiracy to murder. Liable for there deputies actiomns.

(3) EXCESSIVE FORCE

PLAINTIFFS CLAIM ON COUNTS AGAINST DEFENDAENTS

COUNT (1) CONPIRACY , Najmy Halabi conspireing to murder plaintiff recorded on
audio recordings by Broward sheriffs

COUNT (1)2)Sgt.Tim Concannon knowingly taking place in conspiracy throught
recorded statements .

COUNT (2) NEGLEGENCE, Al Lambirty din his official capacity as sheriff of
broward .

COUNT (2) NEGLEGENCE,BROWARD SHERIFFS OFFICE

COUNT (2) NEGLEGENCE, CITY OF BROWARD COUNTY

COUNT (3) EXCESSIVE FORCE, Christopher Hickox sheooting plaintiff while seated
not posing a threat.

COUNT (3) EXCESSIVE FORCE, Andrew Cardarelli shooting plaintiff while seated
not posing a threat.
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Relief

Plaintiff request the court to grant him, Damages.. A.Compensatory damages B.
Punitive Damages. C. Other such relife the court deems just an proper an to be
afforded the opertunity to proceed to trial in this matter,

JURY TRIAL

Jury trial is hequested by plaintiff.
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signed,this 2 NQ\ day of (T\c\u‘ ,20 10
I decéare unde% penalty of perjury that the foregoing is true and correct.

Executed; on: au L io
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT CF FLORIDA

CASE NO. 09-061624-CIV-COOKE
MAGISTRATE JUDGE P.A. WHITE

RODCLFO ORLANDO MARTINEZ,

Plaintiff,

v. : REPORT THAT CASE IS
READY FOR TRIAT

BROWARD COUNTY SHERIFF’'S
QFFICE, et al.,

Defendants.

This prisoner civil rights case was referred to the
undersigned for preliminary proceedings pursuant to 28 U.S.C.

§636(b) (1).

The dates entered in the Pre-Trial Scheduling Order have

passed, and the case is now at issue.

It is therefore respectfully recommended that this case be

placed upon the trial calendar of the District Judge.

DONE AND ORDERED at Miami, Florida, this 20™ day of January,

UNITED STATES MAGISTRATE JUDGE

2011.

cec:  Redelfo Orlando Martinez, Pro Se
Address of record

Alain E. Boileau, Esqg.
Robert Schwartz, Esg.
Adorno & Yoss
Attorreys of record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case NO. s0. cviivoy mec

The attached hand-written
document
has been scanned and is
also available in the
SUPPLEMENTAL
"PAPER FILE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-61624-CIV-COOKE/WHITE
RODOLFO ORLANDO MARTINEZ,
Plaintiff,
VS,
NAJMY HALABI, et al.,

Defendants.
/

DEF ENDANTS, NAJIMY HALABI, TIM CONCANNON, CHRISTOPHER HICKOX
AND ANDREW CARDARELLI’S RESPONSE IN OPPOSITION TO PLAINTIFE’S
MOTION REQUESTING HEARING AND ORAL ARGUMENT

Defendants NAJIMY HALABI (“HALABI”), TIM CONCANNON (“CONCANNON™),
CHRISTOPHER HICKOX (“HICKOX”) and ANDREW CARDARELLI (“CARDARELLI™), by and
through their undersigned counsel, and in accordance with Local Rule 7.1, hereby respond as follows in
opposition to Plaintiff;, RODOLFO ORLANDO MARTINEZ’s (“MARTINEZ") Motion Requesting
Hearing and Oral Argument [DE 62]:

1. MARTINEZ has filed a Motion seeking a hearing and oral argument, and therein further
requests, the production of portions of the law enforcement surveillance video of the shooting at issue in this
matter,

2. However, MARTINEZ s request for the production of any portion of the law enforcement
surveillance video in this matter should be denied, in its entirety, for several reasons. First, in accordance
with the federal law enforcement privilege, and for purposes of protecting internal law enforcement
techniques, and procedures, and from protecting the identity and ensuring the séfety of undercover law

enforcement officers, including in future operations and investigations, the entirety of the videotape

YOS-S-LLP
888 SOUTHEAST 3RD AVENUE » SUITE 500 « FORT LAUDERDALE, FL. 33316 » TELEPHONE (954) 523.5885 FAX (954) 760-9531
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surveillance involving MARTINEZ is privileged and not subject to disclosure. Commonwealth of Puerto

Rico v. U.S., 490 F.3d 50 (st Cir. 2007); White v. City of Fort Lauderdale, 2009 WI. 1298353 (S.D.

Fla. May 8, 2009); Department of Investigation of'the City of New York v. Myerson, 856 F.2d 481 (2d

Cir. 1988); Aguilar v. U.S. Department of Homeland Security, 259 F.R.D. 51 (S.D. N.Y. 2009).

Second, MARTINEZ, on two separate occasions during his criminal trial(Case No. 08-60309-
CR-KAM), attempted to obtain a copy and production of the surveillance video at issue, which, as it
pertains to “production” of a copy, was denied by the Hon. Kenneth A. Marra, United States District
Judge. Specifically, on June 17, 2009, MARTINEZ filed a Motion to Compel Production of Discovery,
therein seeking “an order of the Court compelling production of the video in question.” See Motion to
Compel Production of Discovery, DE 96 (appended hereto as Exhibit A). On June 19, 2009, the Court
granted the Motion to Compel, but MARTINEZ was only allowed to “review the entire video.” See Order
on Motion for New Counsel and Motion to Compel, DE 100 (appended hereto as Exhibit B) (emphasis
added). Thereafter, on February 24, 2010, MARTINEZ once again filed a motion for production of the
“unedited” video, as well as audio, of the surveillance. See Motion for Production an (sic) Copies of any/or
All Video/Audio to be Furnished to Defendant, DE 216 (appended hereto as Exhibit C). On March 30,
2010, the Court denied MARTINEZ’s Motion. See Order Denying Motion for Video, DE 221 (appended
hereto as Exhibit D). Although not privy to any of the arguments made in relation to any of the
aforementioned motions (seemingly, the issue was not briefed by the United States in writing), it appears
that during MARTINEZ’s criminal trial, the United States had similar, if not the same, concerns and law
enforcement privilege justifications for preventing MARTINEZ. obtaining a “copy” of any portion of the law
enforcement surveillance video at issue.

3. However, as represented in HALABI, CONCANNON, HICKOX, CARDARELLI’s
Pretrial Statement, non-privileged and excerpted still photographs and audio of the shooting at issue in this

matter have been provided to counsel for HALABI, CONCANNON, HICKOX, CARDARELLI, and

YOS5 LLP
888 SOUTHEAST 3RD AVENUE = SUITE 500 = FORT LAUDERDALE, FL 33316 « TELEPHONE (954) 523.5885 FAX (954) 760-9531
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will be produced in this matter once requested.

4, The protection of internal law enforcement techniques, and procedures, and the protection
of the identity, as well as the safety of undercover law enforcement officers, including in future operations
and investigations, outweighs any purported burden suffered by MARTINEZ. if a copy of the video is not
produced, in whole or part, in this civil matter, particularly in light of the eventual production of still
photographs (and excerpted audio) of the force used on, and complained of by, MARTINEZ.

WHEREFORE, based upon the arguments presented and the authority cited herein, HALABI,
CONCANNON, HICKOX, CARDARELLI respectfully request the Court deny MARTINEZ’s Motion
Requesting Hearing and Oral Argument [DE 62], and deny MARTINEZs request for a copy of any

portion of the law enforcement surveillance video.

Dated: January 27, 2011 Respectiully submitted,
Fort Lauderdale, Florida

sfAlain E. Boileau
ROBERT H. SCHWARTZ (301167)

ths@yoss.com
ALAIN E. BOILEAU (0148598)

acb@yoss.com

YOSS LLP

888 Southeast 3rd Avenue, Suite 500
Fort Lauderdale, FL. 33316
Telephone: (954) 523-5885
Facsimile: (954) 760-9531
Attorneys for Defendants

Y055 LLP
888 SOUTHEAST 3RD AVENUE » SUITE 500 « FORT LAUDERDALE. FL 33316 « TELEPHONE (954) 523-5885 FAX (954) 760-9531
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CERTIFICATE OF SERVICE

I hereby certify that on _January 27, 2011, [ electronically filed the foregoing document with the

Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being served this day on all
counsel of record or pro se parties identified on the attached Service List in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized manner for

those counsel or parties who are not authorized to receive electronically Notices of Electronic Filing

s/Alain E. Boileau
ALAIN E. BOILEAU

-4- .
Y0SS LLP
888 SOUTHEAST 3RD AVENUE « SUITE 500 » FORT LAUDERDALE, FL 33316 » TELEPHONE (954} 523.5885 FAX (954) 760-9531
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MARTINEZ v. HALABL et al.
CASE NO: 09-61624-CIV-COOKE/WHITE

Service List

Rodolfo Orlando Martinez, Pro Se
REG No. 73382-004

FCI - Edgefield

Federal Correctional Institution

P.O. Box 725

Edgeficld, South Carolina 29824
[via regular U.S. Mail]

YUS-S-LLP
888 SOUTHEASY 3RD AVENUE » SUITE 500 « FORT LAUDERDALE, FI 33316 » TELEPHONE (954) 6523-5885 FAX (954) 760-9631
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EXHIBIT A
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-60309-CR-KAM

UNITED STATES OF AMERICA

Plaintiff,

V.

RODOLFO MARTINEZ,
Defendant.

MOTION TO COMPEL PRODUCTION OF DISCOVERY
Defendant, RODOLFO MARTINEZ, through undersigned counsel, hereby files this Motion
to Compel the Production of Discovery and as grounds therefor states:
1. The government is in possession of a video recording of the “take-down” in this case.
2. Itis clear that during the “take-down,” the Defendant was shot by the officers,
3. The government has indicated that the it will not produce the video to Defendant or allow
Defendant or his counsel to view the “take-down” portion of the video.
4. Viewing this portion of the video is essential to the defense’s ability to evaluate any plea
offer versus proceeding fo trial in that the government has already indicated that it will seek an
- enhancement for victim injury under U.S.S.G. § 2B3.1(b)(3) at sentencing,
5. Thus, Defendant seeks an order of the Court coﬁ:tpelling production of the video in
question. |
Respectfully submitted,
ENTIN & DELLA FERA, P.A.
110 SE 6™ Street

Suite 1970
Fort Lauderdale, FL 33301
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(954) 761-7201
rdellafera@aol.com

By:s./ Richard F. Della Fera
RICHARD F. DELLA FERA
Florida Bar No. 066710
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on June 17, 2009, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. 1 also certify that the foregoing document is being
served this day on all counsel of record or pro se parties either by transmission of Notices of
Electronic Filing generated by CM/ECT or in some other authorized manner for those counsel or
parties who are not authorized to receive Notices of Electronic Filing.

s/ Richard F. Della Ferg
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-60309-CR-MARRA

UNITED STATES OF AMERICA,

Plaintiff,
Vs.

RODOLFO MARTINEZ,

Defendant.

ORDER ON MOTION FOR NEW COUNSEL AND MOTION TQO COMPEL

THIS CAUsE is before the Court upon Defendant's pro se Motion for New Counsel [DE
90 and 93] and Motion to Compel [DE 96]. The Court held a hearing on June 19, 2009 and after
statements from all parties, it is hereby

QRDERED and ADJUDGED that the Motioﬁ for New Counsel DENIED and the Motion
to Compel is GRANTED. The government shall allow Defendant and his counsel to review the

entire video.

DONE and ORDERED in West Palm Beach, Florida, this 19" day of June, 2009.

KENNETH A. MARRA
UNITED STATES DISTRICT JUDGE

Copies provided to:

All counsel
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case NO. __ (%~ {309 op loWh

The attached hand-written
document
has been scanned and is
also available in the
- SUPPLEMENTAL
PAPER FILE




Case 0:09-cv-61624-MGC Document 63-4 Entered on FLSD Docket 01/27/2011 Page 1 of 2

EXHIBIT D




Case 0:09-cv-61624-MGC Document 63-4 Entered on FLSD Docket 01/27/2011 Page 2 of 2
Case 0:08-cr-80309-KAM Document 221  Entered on FLSD Docket 03/30/2010 Page 1 of 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO, 08-60309-CR-MARRA
UNITED STATES OF AMERICA,

Plaintiff,
vS.

RODOLFO MARTINEZ,

Defendant.

ORDER DENYING MOTION FOR VIDEO

THIS CAUSE is before the Court upon Defendant's pro se Motion for Production of
Copies of any and all Vide'o/Audio to‘be furnished to Defendant [DE 216]. This Court having
reviewed the pertinent portions of the record and being duly advised in the premises, it is hereby

ORDERED and ADJUDGED that the Motion is DENIED. All relevant evidence was
provided to Defendant’s counsel during this proceeding,

DONE and ORDERED in West Palm Beach, Florida, this 30% day of March, 2010.

) s S
EKENNETH A. MARRA
UNITED STATES DISTRICT TUDGE

Copies provided to:

All counsel
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-61624-CIV-COOKE/WHITE
RODOLFO ORLANDO MARTINEZ,
Plaintiff,
VS,
NAJMY HALABI, et al.,

Defendants.
/

DEFENDANTS, NAJMY HALABI TIM CONCANNON, CHRISTOPHER HICKOX
AND ANDREW CARDARELLI’'S MOTION FOR FINAL SUMMARY
JUDGMENT AND INCORPORATED MEMORANDUM OF LAW

Defendants NAJIMY HALABI (“HALABI?), TIM CONCANNON (“CONCANNON?),
CHRISTOPHER HICKOX (“HICKOX”) and ANDREW CARDARELLI (“*CARDARELLTI"), by and
through their undersigned counsel, and pursuant to Rule 56 of the Federal Rules of Civil Procedure and
Local Rule 7.5, respectfully request the Court enter an Order granting final summary judgment in their favor
and against Plaintiff;, RODOLFO ORLANDO MARTINEZ (“MARTINEZ”). In suppott thereof,

HALABI, CONCANNON, HICKOX, and CARDARELI1 I state as follows:

ARGUMENT AND
MEMORANDUM OF LAW
L Applicable legal standards for granting a motion for summary judgment

Rule 56(b) of the Federal Rules of Civil Procedure provides, in relevant part, that:

A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is
sought may, at any time, move with or without supporting affidavits for a summary judgment in the
party's favor as to all or any part thereof.

-
ADORNG & YOSS, LLP
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Fed R.Civ.P. 56(b). Summary judgment “is appropriate where ‘there is no genuine issue as to agy material

fact and . . . the moving party is entitled to judgment as a matter of law.”” Shiver v. Chertoff, 549 F.3d
1342, 1343 (11th Cir. 2008) (quoting Fed.R.Civ.P. 56(c)). Appropriately, “{t]he moving party bears the
burden of production™ and “[i]f the moving party meets this burden, ‘the nomoving party must present
evidence beyond the pleadings showing that a reasonable jury could find in its favor.”” Id. (citing Fickling v.
United States, 507 F.3d 1302, 1304 (11th Cir. 2007)). The District Court must “draw all factual inferences
in a light most favorable to the non-moving party.” Id. Notably, “[s]peculation does not create agenuine

issue of fact.”” Id. (quoting Cordoba v. Dillard’s, Inc., 419 F.3d 1169, 1181 (11th Cir. 2005) (emphasis in

original). Consequently:
As the Supreme Court stated, ‘the plain language of Rule 56(c) mandates the entry of summary
judgment against a party who fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of proofat trial.”

Id. at 1343-44 (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548, 2552, 91

_ 1..Ed.2d 265 (1986)); Fanin v. United States Department of Veterans Affairs, 572 F.3d 868, 872 (11th

Cir. 2009). Moreover:

The mere existence of some factual dispute will not defeat summary judgment unless that factual
dispute is material to an issue affecting the outcome of the case. The relevant rules of substantive
law dictate the materiality of a disputed fact. A genuine issue of material fact does not exist unless
there is sufficient evidence favoring the nonmoving party for areasonable jury to return a verdict in
its favor.

Chapman v. Al Transp., 229 F.3d 1012, 1023 (11th Cir. 2000) (en banc) (quoting Haves v. City of

Miami, 52 F.3d 918, 921 (11th Cir. 1995)). Therefore, “[a] mere ‘scintilla’ of evidence supporting
[Plaintiff s] position will not suffice, there must be enough of a showing that the jury could reasonably find for

the [Plaintiff]. Walker v. Darby, 911 F.2d 1573, 1577 (11th Cir. 1990) (citing Anderson v. Liberty Lobby.

2.
ADQRNQ & YOS5, 1LP
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Inc., 477 U.S. 242, 106 S.Ct. 2505, 2511 (1986)). The Anderson Court recognized that, “[t|he mere
existence of some alleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is that there be no genuine issue of material
fact.” Anderson, 477 U.S. at 247-48 (emphasis in original). Therefore, “[i]f the evidence is merely

colorable, or is not significantly probative, summary judgment may be granted.” Id. at 250-51.

IL HICKOX and CARDARELLI’s use of deadly force against MARTINEZ was
reasonable, was not excessive as a matter of law, and did not violate the Fourth

Amendment

The evidence and undisputed material facts in this matter, including irrefutable photographic and
audio evidence, establish that HICKOX and CARDARELLI were faced with a rapidly evolving and fluid
situation, wherein MARTINEZ, despite commands and warnings by HICKOX to not move, began
reaching for his assault rifle, and which was reasonably perceived posing a serious bodily threat to
HICKOX and CARDARELLI, as well as other law enforcement officers, warranting HICKOX and
CARDARELLTI’s decision to infroduce the threat, and ultimately the use, of deadly force.

It is well-settled that “fi/he Constitution simply does not require the police to gamble with
their lives in the face of a serious threat of harm.” Elliot v. Leavitt, 99 F.3d 640, 641 (4th Cir. 1996}
(emphasis added). For this reason, “where a suspect threatens an officer with a weapon such asa gun ora

knife, the officer is justified in using deadly force.” Smith v. City of Hemet, 394 F.3d 689, 704 (9th Cir.

2005); McCormick v. City of Fort Lauderdale, 333 F.3d 1234, 1246 (11th Cir. 2003) (“the Constitution

must also permit the use of deadly force against a suspect who poses not merely an escape risk (because he
is not yet in police control), but also an imminent threat of danger to a police officer or others™). A4 palice

officer “does not have to wait until a gun is pointed at the officer before the officer is entitled to

3.
ADORNQ & YOSS, LLP
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take action.” Anderson v. Russell, 247 F.3d 125, 131 (4th Cir. 2001) {citing McLenagan v. Karnes, 27

F.3d 1002, 1007 (4th Cir. 1994)) (emphasis added). The Supreme Court of the United States has
instructed that “all claims that law enforcement officers have used excessive force - deadly or not- in the
course of an arrest ... of a free citizen should be analyzed under the Fourth Amendment and its

reasonableness standard.” Graham v, Connor, 490 U.S. 386, 395, 104 L.Ed.2d 443, 109 S.Ct, 1865

(1989). The “intent or motivation of the officer is irrelevant; the question is whether a reasonable officer
in the same circumstances would have concluded that a threat existed justifying the particular
use of force.” Graham, 490 U.S. at 396-97 (emphasis added).

As such “[a] police officer may use deadly force when the officer haé sound reason to believe thata
suspect poses a threat of serious physical harm to the officer or others.” Elliot, 99 F.3d at 642 (citing

Tennessee v. Gamner, 471 U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985)); see also Austin v. Town of

Blacksburg, 66 F.Supp.2d 771, 774 (W.D. Va. 1998) (“[u]se of deadly force is reasonable if the officer
has probable cause to believe that the individual poses a threat of serious bodily harm to the officer or
others”). The “inquiry isnot whether deadly force might somehow have been avoided, but whether the

use of deadly force was reasonable under all of the circumstances.” Fortunato v. Handler, 969 F.Supp.

963, 973 (W.D. Pa. 1996) (emphasis added); Russell, 247 F.3d at 131 (that “the ‘suggestion that the

officers might have responded differently is exactly the type of judicial second look that the case law
prohibits’). Because reasonableness under the Fourth Amendment defies precise definition, courts are
instructed to look to the facts and circumstances of each case, including: 1) the severity ofthe crime at issue;
2) whether the suspect poses a threat to the safety of officers or the public; and, 3) whether resistance is

being attempted. Graham, 490 U.S. at 396.
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These factors are to be viewed through the eyes of the reasonable officer on the scene and not with

20720 hindsight. Post v. City of Fort Lauderdale, 7 F.3d 1552, 1559 (11th Cir. 1993); McCormick, 333

F.3d at 1244. Moreover, the “reasonableness calculus™ recognized fakes into account the split second
nature of officers’ decisions in tense and potentially dangerous, even deadly, circumstances.

Graham, 490 U.S. at 396-397 (emphasis added); McCormick, 333 F.3d at 1246; Greenidge v. Ruffin,

927 F.2d 789, 792 (4th Cir. 1991) (“[t]he calculus of reasonableness must embody allowance for the fact
that police officers are often forced to make split-second judgments — in circumstances that are tense,
uncertain, and rapidly evolving — about the amount of force that is necessary in a particular situation”). The
“court’s focus should be on the circumstances at the moment force was used and on the fact that officers on
the beat are not often afforded the luxury of armchair reflection.” Elfiott, 99 F.3d at 642. Indeed, even
where an officer’s intentions are malevolent (which is certainly not the case here), the force actually used will
be considered under the totality of the circumstances and justifiable force will not be cast as unjustified

merely because of an officer’s bad intentions. See Scott v. United States, 436 U.S. 128, 138, 56 L.Ed.2d

168, 98 S.Ct. 1717 (1978). It is also important to recognize and appreciate the fact that “the Fourth
Amendment does not require omniscience.” Elliott, 99 F.3d at 644. In other words, “fo}fficers need not
be absolutely sure. . . of the nature of the threat or the suspect’s intent to cause them harm— the
Constitution does not require that certitude precede the act of self protection.” Id. (emphasis
added).

The Court’s decision in Slattery v. Rizzo, 939 F.2d 213 (4th Cir, 1991), is instructive in analyzing
HICKOX and CARDARELLF s use of force. Officer Rizzo was one of several members involved in a drug

reversal sting. Id. 214. Mr. Slattery was the passenger in one of the vehicles involved in an illegal drug
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transaction. Id. at 215. Despite the drivers being arrested outside the vehicle, Mr. Slattery remained in the
vehicle. Id. Officer Rizzo approached the vehicle, and identified himself as a police officer and ordered Mr.
Slattery, at least twice, to raise his hands. Id. Mr. Slattery did not comply, and Officer Rizzo could not see
Mr. Slattery’s hands. Id. After kicking the window, Officer Rizzo opened the car door, and again ordered
Mr. Slattery to raise his hands. 1d. Officer Rizzo had drawn his service revolver, and he could not see Mr.
Slattery’s left hand, the one away from him, clearly. Id. Officer Rizzo “was, however, able to see that the
hand appeared to be partially closed around an object.” Id. After again refusing to put up his hands, Mr.
Slattery “turned his entire upper body towards the officer, who could still not see Slattery’s left hand.” 1d.
Oi;ficer Rizzo, “then believing that Slattery was coming at him with a weapon, shot him once in the face with
his revolver.” Id. The object in Mr. Slattery’s hand, which Officer Rizzo did not see or identify prior to
shooting, “was later determined to be a beer bottle.” Id. On these facts, the Court decided and held that “a
reasonable officer could have had probable cause to believe that the [Mr. Slattery] posed a deadly threat

and therefore would be authorized to use deadly force.” Id. at 216-17; see also Reed v. Cheney, 1998 WL

25032, *2 (4th Cir. Jan. 22, 1998) (“it was reasonable for an officer to perceive, in light of [plaintiff’s]
erratic behavior, his failure to stop and show his hands, and his hand’s movement across his body
toward his waist, that he was reaching for a weapon . . . [tlherefore, {the officer’s] reaction with deadly
force was not unreasonable, and he is entitled to qualified immunity”) (emphasis added); Reese v.
Anderson, 926 F.2d 494, 500-01 (5th Cir. 1991) (“[the officer] had repeatedly wamed [the suspect] to
raise his hands and was now faced with a situation in which another warning could (it appeared at the time)
cost the life of [the officer] or another officer . . . [ulnder such circumstances, an officer is justified in using

deadly force to defend himself and others around him™); Ontiveros v. City of Rosenberg, Texas, 564 F.3d
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379, 385 (5th Cir. 2009); Manis v. Lawson, 585 F.3d 839, 845 (5th Cir. 2009).

A review of the Fourth Circuit Court of Appeals’ reasoning and decision in Russell, 247 F.3d at
125, is also instructive in analyzing, and demonstrating the reasonableness of HICKOX and
CARDARELLTI’s use of force in this matter. In Russell, Officer Russell was providing security at a local
mall, Id. at 127. The Plaintiff, Maurice Anderson arrived at the mall and was intoxicated, wearing a black
jacket, which was open, and underneath he wore three shirts and a sweater. Id. “Inside of the shirts,
Anderson had tucked a shoe polish container inside an eye-glasses case on his lefi side by his belt. . . [and]
also was carrying a portable Walkman radio in his back pocket and was listening to the radio with
earphones, which were covered by a hat.”” Id. at 127-28. At some point, a mall patron approached Officer
Russell and “informed him that a man appeared to have a gun under his sweater” and pointed to Mr.
Anderson. Id. at 128. Officer Russell spend twenty minutes observing Anderson and “saw a bulge under
Anderson’s clothing on his left side near his waist band that [Officer] Russell believed to be consistent with a
handgun, corroborating the citizen’s report.” Id. Officer Russell and another officer “approached Anderson
with their guns drawn and instructed him to raise his hands and get down on his knees.” Id. Anderson
initiafly complied with the officers’ orders, but later lowered his hands, “without explanation to the officers,
in an atempt to reach into his back leﬂ pocket to turn off his Walkman radio. Id. As a result, and
“[blelieving Anderson was reaching for the reported weapon, Russell shot Anderson three times.” Id.
Although the jury rendered a verdict in favor of Mr. Anderson, the District Court granted Officer Russell’s
motion for judgment as a matter of law with respect to Officer Russell’s qualified immunity defense, but it
denied Officer Russell’s motion with respect to the jury’s finding of excessive force.” Id. at 127. However,

on appeal, the Fourth Circuit Court of Appeals held that Officer Russell “acted reasonably in using deadly
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force to protect himself against a perceived immediate and deadly threat posed by Anderson,” and that “as
a matter of law, Russell’s use of force did not violate the Fourth Amendment and, therefore that the §1983

excessive force claim should not have been submitted to the jury.” Id. at 127, 129; see also, Hudspeth v.

City of Shreveport, 270 Fed.Appx. 332, 2008 WL 749547 (5th Cir. 2008) (in response to suspect

pointing a cell phone at the officers, “[t}he Officers had an articulable basis to believe [the suspect] was
armed and could reasonably have perceived him as posing a threat of serious bodily harm™).

The Fourth Circuit Court of Appeals’ decision in Ruffin further demonstrates the reasonableness of
HICKOX and CARDARELLI’s use of force in this matter. Officer Ruffin observed a prostitute entering a
vehicle with a man, and followed the car with her fellow officers, until it parked. Ruffin, 927 F.2d at 790.
The officers approached the vehicle and observed an illegal sex act, which prompted Officer Ruffin to open
the vehicle door with her left hand. Id. Officer Ruffin identified herself as a police officer, and ordered the
two passengers to place their hands in view. Id. Both passengers did not comply, which resulted in Officer
Ruffin pointing her drawn revolver and‘repeating her order for the passengers to show their hands. Id. The
male passenger reached for “a long cylindrical object from behind the seat, which [Officer Ruffin] believed
to be a shotgun, 1d. As aresult, Officer Ruffin fired her weapon, striking the male suspect in the face.1d. It
was later determined that the object was not a shotgun, but a “wooden nightstick.” Id. In affirming the
jury’s verdict in favor of all defendants, the Fourth Circuit held that the “events which occurred before
Officer Ruffin opened the car door in identified herself to the passengers are not probative of the

reasonableness of Ruffin’s decision to fire the shot.” Id.

8-
ADCRNG & YOSS, LLP
888 SOUTHEAST 3RD AVENUE « SUITE 500 « FORT LAUDERDALE, FL 33316 « TELEPHONE (954) 523-5885 FAX (954} 76095631




Case 0:09-cv-61624-MGC Document 68 Entered on FLSD Docket 03/15/2011 Page 9 of 15

In the case at bar, the following material and dispositive facts are undisputed, and are substantiated
by the photographic and audio evidence in the record: Onre, MARTINEZ had in his possession an assault
rifle (Exhibit A, at 4; Exhibit B, at 2; Exhibit D, at 4 and ¥5; Exhibit E, at 2-3, 8-10, 14, 27); Twe,
MARTINEZ displayed the weapon and openly displayed his expertise in handling it (Exhibit D, at §5);
Three, upon the pre-arranged signal being given, HICKOX and CARDARELLI entered the room and
HICKOX yelled “Sheriff’s Office, don’t move, don’t move” (Exhibit D, at §9; Exhibit F, at 8; Audio
Recording); Four, MARTINEZ did not comply with HICKOX’s command not to move (Exhibit B, at 2;
Exhibit C; Exhibit D, at §12; Exhibit F, at §9); Five, MARTINEZ moved his right arm back and his left arm
forward, towards his right where his assault rifle was located (Exhibit B, at 2; Exhibit C; Exhibit F, at §9);
and Six, CARDARELLI and HICKOX feared for their safety and the safety of their fellow law
enforcement officers (Exhibit D, at §[13; Exhibit F, at 410).

Pursuant to the unique circumstances and undisputed material facts of this case, CARDARELLI and
HICKOX had “sound reason to believe that [MARTINEZ] pose[d] a threat of serious physical harm tothe
officer or others.” Elliot, 99 F.3d at 642. Specifically, it is undisputable that MARTINEZ, and the other
armed suspects, posed a viable and substantial threat to the safety of CARDARELLI and HICKOX, as
well as other law enforcement officers, including CONCANNON and HALABI, because they were armed
and reached for those weapons when instructed not to move. More specifically, it is undisputable that
MARTINEZ did not comply with HICKOXs lawful commands not to move, and instead moved his arms
and body in a fashion making it reasonable for a for a law enforcement officer to believe that MARTINEZ
was reaching for his assault rifle and resisting efforts to arrest him.

As demonstrated by the undisputed material facts, after issuing verbal commands, but to no avail,
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and upon MARTINEZ refusing to comply with HICKOX lawful orders not to move, and more importantly,
reasonably appearing to reach for his assault rifle, HICKOX and CARDARELLI had no choice but to
protect their lives, and the lives of others, and introduce the use of deadly force. See Elliott, 99 F.3d at 643
(“{t]he court’s comment that the officers could have moved away from the car is, unfortunately, a suggestion
more reflective of the “peace of a judge’s chambers™ than of a dangerous and threatening situation on the
street”). The undisputable evidence demonstrates that HICKOX and CARDARELLT used deadly force
because they reasonably believed such use to be necessary to defend themselves and possibly others from
bodily harm or death.

MARTINEZ has failed to bring forth any credible material evidence that contradicts or disputes the
material facts of this case. Instead, MARTINEZ has set forth conclusory allegations, which have no
application in the field, and which fail to appreciate the necessary perspective of the officers at the time of
the incident, and not in 20/20 hindsight. See Elliott, 99 F.3d at 643 (the “suggestion that the officers might
have responded differently is exactly the type of judicial second look that the case law prohibits™). The
totality of the circumstances in this case, as viewed and analyzed from the perspective of reasonable officers
on the scene, demonstrates that HICKOX and CARDARELLI acted reascnably and appropriately when
introducing the threat of, and ultimately using, deadly force. Consequently, since there remains no genuine
issue of material fact as to the reasonableness and lawfulness of HICKOX and CARDARELLI’s use of

force, HICKOX and CARDARELLI are entitled to final summary judgment, as a matter of law.
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IIi. It is undisputed, and there is no record evidemce to suggest, that HALABI and
CONCANNON, used any force whatsoever upon MARTINEZ

The sole claim being prosecuted by MARTINEZ. in this matter is a Fourth Amendment claim for the
alieged usc of excessive force during his arrest. The record evidence is undisputed that CONCANNON
and HALABI were undercover law enforcement officers, who were, at no point in time when force was
employed against MARTINEZ and the other suspects, and/or when arrests were being made, present in the
room. Exhibit C; Exhibit D, at §14; Exhibit F, at §12. In fact, once the take-down signal was given,
CONCANNON and HALABI left the room and were taken into an inner-officer at the warehouse and
stayed therein until alf was cleared by the SWA'T Team and MARTINEZ, Duhart, and Cruz were taken
into custody and transported. Exhibit A, at 5. MARTINEZ cannot dispute that CONCANNON and
HAILABI were not involved in any aspect whatsoever of the actual take-down and arrest of MARTINEZ,
and the other suspects, including the use of any force. Exhibit D, at §j15; Exhibit F, at §13. Consequently,
having failed to state any excessive force claim against CONCANNON and HALABI pursuant to the
Fourth Amendment, CONCANNON and HALABI are entitled to final summary judgment.

IV. HICKOX, CARDARELLI, HALABI. and CONCANNON are entitled to qualified
immunity

It is well-settled that qualified immunity “protects government officials sued in their individual
capacities as fong as their conduct does not violate ‘clearly established statutory or constitutional rights of

which a reasonable person would have known.’”” Lumley v. City of Dade City, Florida, 327 F.3d 1186

(11th Cir. 2003) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 2738, 73 L.Ed.2d

396 (1982)); Hope v. Pelzer, 536 U.S. 730, 122 S.Ct. 2508, 2515, 153 L.Ed.2d 666 (2002). In order to

receive qualified immunity, “the public official must first prove that he was acting within the scope of his
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discretionary authority when the allegedly wrongful acts occurred.” Id. (quoting Vinyard v. Wilson, 311

F.3d 1340, 1346 (11th Cir. 2002)). “Once the defendants establish that they were acting within their
discretionary authority, the burden shifts to the plaintiff to demonstrate that qualified immunity & not
appropriate.” Id. (citing Vinyard, 311 F.3d at 1346).

In Hope, the Supreme Counrt set forth a two-step inquiry when analyzing whether qualified immunity
should be granted. Hope, 536 U.S. at 730. The first inquiry is “whether plaintiff's allegations, if true,
establish a constitutional violation. Lumley, 327 F.3d at 1186 (citing Hope, 122 5.Ct. at 2513). If so, the
second inquiry is “whether the right was clearly established.” Id. (quoting Saucier v. Katz, 533 U.S. 194,
201,121 8.Ct. 2151, 2156, 150 L.Ed.2d 272 (2001)). “For a constitutional right to be clearly established,
its contours ‘must be sufficiently clear that a reasonable official would understand that what he is doing
violates that right.”” Willingham v. Loughnan, 321 F.3d 1299, 1301 (11th Cir. 2003) (quoting Anderson v.
Creighton, 483 U.S. 635, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523 (1987)). As reiterated by the Eleventh
Circuit, “[t]he Supreme Court has said that an official is entitled to ‘notice [his] conduct is unlawful.”” Id.
(quoting Hope, 122 S.Ct. at 2515). Therefore:

The unlawfillness must have been apparent. In many — if not most - instances, the apparency of an

pmlawﬁxl action will be established by (if it can be established at all} preexisting caselaw which is

sufficiently similar in facts to the facts confronting an officer, such that we can say every objectively
reasonable officer would have been on ‘fair notice’ that the behavior violated a constitutional right.
1d. at 1301 (internal citation omitted). It is also well-settled that “[c]onsolidating the doctrines of qualified
immunity and excessive force, the officers are not liable if a reasonable police officer, under the

circumstances of this case, could believe that probable cause existed to justify the particular use of deadly

force at issue.”Austin, 66 F.Supp.2d at 774; Slaitery, 939 F.2d at 216 (“[a] police officer should prevail on
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an assertion of qualified immunity if a reasonable officer possessing the same information coald have
believed that his conduct was lawful”) (emphasis in original).

Atthe time of MARTINEZ was reaching for his assault rifle, HICKOX and CARDARELLI were
exercising their discretionary authority under color of state law and within the course and scope of their
employment as law enforcement officers for Sheriff Alfred T. Lamberti As such, it is therefore
MARTINEZ’s burden “to demonstrate that qualified immunity is not appropriate.” Lumley, 327 F.3d at
1186. However, as delineated and demonstrated herein, under the totality of the circumstances, and
pursuant to the undisputed material facts of this case, HICKOX and CARDARELLI reasonably could have
believed that probable cause existed to justify using deadly force against MARTINEZ, and are thereby
entitled to qualified immunity. Moreover, since HALABI and CONCANNON were not even present
when force was used against MARTINEZ, they did not and could not in any manner violate MARTINEZ’s
constitutional right against the excessive use of force during an arrest. Consequently, HALLABI and

CONCANNON are also entitled to qualified immunity.
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CONCLUSION

Based on the authority cited and the arguments presented herein, HALABI, CONCANNON,
HICKOX, and CARDARELLI respectfully request the Court grant final summary judgment in their favor,
and against MARTINEZ.
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